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HOUSE AMENDMENT
Bill No. CS/CS/SB 2044 (2010)

Amendment No.
CHAMBER ACTION

Senate House

Representative Proctor offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Paragraph (b) of subsection (6) of section
215.555, Florida Statutes, 1is amended to read:

215.555 Florida Hurricane Catastrophe Fund.—

(6) REVENUE BONDS.-—

(b) Emergency assessments.—

1. TIf the board determines that the amount of revenue
produced under subsection (5) is insufficient to fund the
obligations, costs, and expenses of the fund and the
corporation, including repayment of revenue bonds and that
portion of the debt service coverage not met by reimbursement
premiums, the board shall direct the Office of Insurance

Regulation to levy, by order, an emergency assessment on direct
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premiums for all property and casualty lines of business in this

state, including property and casualty business of surplus lines
insurers regulated under part VIII of chapter 626, but not
including any workers' compensation premiums or medical
malpractice premiums. As used in this subsection, the term
"property and casualty business" includes all lines of business
identified on Form 2, Exhibit of Premiums and Losses, in the
annual statement required of authorized insurers by s. 624.424
and any rule adopted under this section, except for those lines
identified as accident and health insurance and except for
policies written under the National Flood Insurance Program. The
assessment shall be specified as a percentage of direct written
premium and is subject to annual adjustments by the board in
order to meet debt obligations. The same percentage shall apply
to all policies in lines of business subject to the assessment
issued or renewed during the 12-month period beginning on the
effective date of the assessment.

2. A premium is not subject to an annual assessment under
this paragraph in excess of 6 percent of premium with respect to
obligations arising out of losses attributable to any one
contract year, and a premium is not subject to an aggregate
annual assessment under this paragraph in excess of 10 percent
of premium. An annual assessment under this paragraph shall
continue as long as the revenue bonds issued with respect to
which the assessment was imposed are outstanding, including any
bonds the proceeds of which were used to refund the revenue

bonds, unless adequate provision has been made for the payment

951461
Approved For Filing: 4/26/2010 8:51:37 PM
Page 2 of 176
Redraft




44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71

HOUSE AMENDMENT
Bill No. CS/CS/SB 2044 (2010)

Amendment No.
of the bonds under the documents authorizing issuance of the

bonds.

3. Emergency assessments shall be collected from
policyholders. Emergency assessments shall be remitted by
insurers as a percentage of direct written premium for the
preceding calendar quarter as specified in the order from the
Office of Insurance Regulation. The office shall verify the
accurate and timely collection and remittance of emergency
assessments and shall report the information to the board in a
form and at a time specified by the board. Each insurer
collecting assessments shall provide the information with
respect to premiums and collections as may be required by the
office to enable the office to monitor and verify compliance
with this paragraph.

4. With respect to assessments of surplus lines premiums,
each surplus lines agent shall collect the assessment at the
same time as the agent collects the surplus lines tax required
by s. 626.932, and the surplus lines agent shall remit the
assessment to the Florida Surplus Lines Service Office created
by s. 626.921 at the same time as the agent remits the surplus
lines tax to the Florida Surplus Lines Service Office. The
emergency assessment on each insured procuring coverage and
filing under s. 626.938 shall be remitted by the insured to the
Florida Surplus Lines Service Office at the time the insured
pays the surplus lines tax to the Florida Surplus Lines Service
Office. The Florida Surplus Lines Service Office shall remit the
collected assessments to the fund or corporation as provided in

the order levied by the Office of Insurance Regulation. The
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Florida Surplus Lines Service Office shall verify the proper

application of such emergency assessments and shall assist the
board in ensuring the accurate and timely collection and
remittance of assessments as required by the board. The Florida
Surplus Lines Service Office shall annually calculate the
aggregate written premium on property and casualty business,
other than workers' compensation and medical malpractice,
procured through surplus lines agents and insureds procuring
coverage and filing under s. 626.938 and shall report the
information to the board in a form and at a time specified by
the board.

5. Any assessment authority not used for a particular
contract year may be used for a subsequent contract year. If,
for a subsequent contract year, the board determines that the
amount of revenue produced under subsection (5) is insufficient
to fund the obligations, costs, and expenses of the fund and the
corporation, including repayment of revenue bonds and that
portion of the debt service coverage not met by reimbursement
premiums, the board shall direct the Office of Insurance
Regulation to levy an emergency assessment up to an amount not
exceeding the amount of unused assessment authority from a
previous contract year or years, plus an additional 4 percent
provided that the assessments in the aggregate do not exceed the
limits specified in subparagraph 2.

6. The assessments otherwise payable to the corporation
under this paragraph shall be paid to the fund unless and until
the Office of Insurance Regulation and the Florida Surplus Lines

Service Office have received from the corporation and the fund a
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notice, which shall be conclusive and upon which they may rely

without further inquiry, that the corporation has issued bonds
and the fund has no agreements in effect with local governments
under paragraph (c). On or after the date of the notice and
until the date the corporation has no bonds outstanding, the
fund shall have no right, title, or interest in or to the
assessments, except as provided in the fund's agreement with the
corporation.

7. Emergency assessments are not premium and are not
subject to the premium tax, to the surplus lines tax, to any
fees, or to any commissions. An insurer is liable for all
assessments that it collects and must treat the failure of an
insured to pay an assessment as a failure to pay the premium. An
insurer is not liable for uncollectible assessments.

8. When an insurer is required to return an unearned
premium, it shall also return any collected assessment
attributable to the unearned premium. A credit adjustment to the
collected assessment may be made by the insurer with regard to
future remittances that are payable to the fund or corporation,
but the insurer is not entitled to a refund.

9. When a surplus lines insured or an insured who has
procured coverage and filed under s. 626.938 is entitled to the
return of an unearned premium, the Florida Surplus Lines Service
Office shall provide a credit or refund to the agent or such
insured for the collected assessment attributable to the
unearned premium prior to remitting the emergency assessment

collected to the fund or corporation.
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10. The exemption of medical malpractice insurance

premiums from emergency assessments under this paragraph is
repealed May 31, 2013 2646, and medical malpractice insurance
premiums shall be subject to emergency assessments attributable
to loss events occurring in the contract years commencing on
June 1, 2013 2646.

Section 2. Subsection (1) of section 624.407, Florida
Statutes, is amended to read:

624.407 Capital funds required; new insurers.—

(1) To receive authority to transact any one kind or
combinations of kinds of insurance, as defined in part V of this
chapter, an insurer applying for its original certificate of
authority in this state after the effective date of this section
shall possess surplus as to policyholders not less than the
greater of:

(a) Except as otherwise provided in this subsection, $5

five million deldars for a property and casualty insurer+ or

$2.5 million for any other insurer;

(b) For life insurers, 4 percent of the insurer's total
liabilities;
(c) For life and health insurers, 4 percent of the

insurer's total liabilities, plus 6 percent of the insurer's
liabilities relative to health insurance; e
(d) For all insurers other than life insurers and life and

health insurers, 10 percent of the insurer's total liabilities;

(e) For a domestic insurer initially licensed on or after

July 1, 2010, that transacts residential property insurance and
951461
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is not a wholly owned subsidiary of an insurer domiciled in any

other state, $15 million;

however, a domestic insurer that transacts residential property
insurance and is a wholly owned subsidiary of an insurer
domiciled in any other state shall possess surplus as to
policyholders of at least $50 million, but no insurer shall be
required under this subsection to have surplus as to
policyholders greater than $100 million.

Section 3. Section 624.408, Florida Statutes, 1s amended
to read:

624.408 Surplus as to policyholders required; new and
existing insurers.—

(1) To maintain a certificate of authority to transact
any one kind or combinations of kinds of insurance, as defined
in part V of this chapter, an insurer in this state shall at all
times maintain surplus as to policyholders at least met—tess
£han the greater of:

(a)++ Except as provided in paragraphs (e), (f), and (g)
subparagraph—S5—andparagraph—)r, $1.5 million;

(b)2-= For life insurers, 4 percent of the insurer's total

liabilities;

(c)3= For life and health insurers, 4 percent of the

insurer's total liabilities plus 6 percent of the insurer's
liabilities relative to health insurance; or

(d)4= For all insurers other than mortgage guaranty

insurers, life insurers, and life and health insurers, 10

percent of the insurer's total liabilities.
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(e)5+ For property and casualty insurers, $4 million,

except property and casualty insurers authorized to underwrite

any line of residential property insurance.

f)4b)> For a residential roperty and—eastatty lnsurer
( oy Prop Yy

Y
not holding a certificate of authority before July 1, 2010 en
becember—1,3993, $12 million. +he

(g) For a residential property insurer having a

certificate of authority before July 1, 2010, $5 million until

July 1, 2015, and $10 million after July 1, 2015. The office may

reduce this surplus requirement if the insurer is not writing

new business, has premiums in force of less than $1 million per

year in residential property insurance, or is a mutual insurance
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(2) For purposes of this section, liabilities do shkadtd not

include liabilities required under s. 625.041(4). For purposes
of computing minimum surplus as to policyholders pursuant to s.
625.305(1), liabilities shall include liabilities required under
s. 625.041(4).
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(3) This section does not require any Ne insurer shaltit—be

roerira A oA
FEGuTrTFSo—uS

r—this—seetiorn to have surplus as to policyholders
greater than $100 million.

(4) A mortgage guaranty insurer shall maintain a minimum
surplus as required by s. 635.042.

Section 4. Present paragraph (g) of subsection (1) of
section 624.4085, Florida Statutes, is redesignated as paragraph
(r), and a new paragraph (g) is added to that subsection,
paragraph (b) of subsection (3) of that section is amended, and
subsections (7) through (13) of that section are redesignated as
subsections (9) through (15), respectively, and new subsections
(7) and (8) are added to that section, to read:

624.4085 Risk-based capital requirements for insurers.—

(1) As used in this section, the term:

(q) "Surplus action level" means, for a residential

property insurer, a loss of surplus on any quarterly or annual

financial report which exceeds 20 percent, or which cumulatively

for the calendar year exceeds 20 percent as of the most recent

filed quarterly or annual report.

(3)

(b) If a company action level event occurs, the insurer
shall prepare and submit to the office a risk-based capital
plan, which must:

1. Identify the conditions that contribute to the company
action level event;

2. Contain proposals of corrective actions that the
insurer intends to take and that are reasonably expected to

result in the elimination of the company action level event;
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3. Provide projections of the insurer's financial results

in the current year and at least the 4 succeeding years, both in
the absence of proposed corrective actions and giving effect to
the proposed corrective actions, including projections of
statutory operating income, net income, capital, and surplus.
The projections for both new and renewal business may include
separate projections for each major line of business and, if
separate projections are provided, must separately identify each
significant income, expense, and benefit component;

4. Identify the key assumptions affecting the insurer's
projections and the sensitivity of the projections to the
assumptions; and

5. Identify the quality of, and problems associated with,
the insurer's business, including, but not limited to, its
assets, anticipated business growth and associated surplus
strain, extraordinary exposure to risk, mix of business, and any
use of reinsurance; and-

6. Include, at the request of the office, for a

residential property insurer that conducts any business with

affiliates, a columnar worksheet, which shall include all

affiliates who have contracted with, done business with, or

otherwise received remuneration from the insurer and shall list

the following financial information from the immediately

preceding calendar year, listed separately for each affiliate:

a. Total assets;

b. Total liabilities;

c. Surplus or shareholders equity;
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d. Net income after taxes or distributions made solely for

satisfying tax liabilities;

e. Total amounts received or receivable from parents,

subsidiaries, and affiliates;

f. Total amounts paid or payable to any parent,

subsidiaries, and affiliates;

g. Dividends paid or payable to shareholders of common

stock;

h. Debt service, including principle and interest, paid on

debt incurred to capitalize or recapitalize insurance companies

or fund other insurance-related activities; and

i. Payments made for other contractual obligations to

support insurance-related activities.

(7) (a) A surplus action level event includes:

1. The filing of a quarterly or annual statutory financial

statement by an insurer, which indicates that the insurer's

total surplus has declined by more than 20 percent from the

previous year's annual statement, or cumulatively for the

current year through the most recent quarterly financial

statement;

2. The notification by the office to the insurer of an

adjusted quarterly or annual financial statement that indicates

an event in subparagraph 1., unless the insurer challenges the

adjusted quarterly or annual financial statement under

subsection (9); or

3. The notification by the office to the insurer that the

office has, after a hearing, rejected the insurer's challenge if

an insurer challenges, under subsection (9), an adjusted
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quarterly or annual financial statement that indicates an event

in subparagraph 1.

(b) TIf a surplus action level event occurs, the insurer

must prepare and submit to the office a risk-based capital plan,

which must:

1. Identify the conditions that contribute to the surplus

action level event;

2. Contain proposals of corrective actions that the

insurer intends to take and that are reasonably expected to

ultimately result in the elimination of additional surplus

losses;

3. Provide projections of the insurer's financial results

in the current year and at least the 2 succeeding years, both in

the absence of proposed corrective actions and giving effect to

the proposed corrective actions, including projections of

statutory operating income, net income, capital, and surplus.

The projections for both new and renewal business may include

separate projections for each major line of business and, if

separate projections are provided, must separately identify each

significant income, expense, and benefit component;

4. TIdentify the key assumptions affecting the insurer's

projections and the sensitivity of the projections to the

assumptions;

5. TIdentify the quality of, and problems associated with,

the insurer's business, including, but not limited to, its

assets, anticipated business growth and associated surplus

strain, extraordinary exposure to risk, mix of business, and any

use of reinsurance;
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6. Include, at the request of the office, for a

residential property insurer that conducts any business with

affiliates, a columnar worksheet, which shall include all

affiliates who have received remuneration from the insurer and

shall list the following financial information from the

immediately preceding calendar year listed separately for each

affiliate:

a. Total assets;

b. Total liabilities;

c. Surplus or shareholders equity;

d. Net income after taxes or distributions made solely for

satisfying tax liabilities;

e. Total amounts received or receivable from parents,

subsidiaries, and affiliates;

f. Total amounts paid or payable to any parent,

subsidiaries, and affiliates;

g. Dividends paid or payable to shareholders of common

stock;

h. Debt service, including principle and interest, paid on

debt incurred to capitalize or recapitalize insurance companies

or fund other insurance-related activities; and

i. Payments made for other contractual obligations to

support insurance-related activities.

7. Contain, at the request of the office, a

recertification of reserves for the insurer prepared by an

actuary.

(c) The risk-based capital plan must be submitted:

1. Within 45 days after the surplus action level event; or
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2. If the insurer challenges an adjusted quarterly or

annual financial statement under subsection (9), within 45 days

after notification to the insurer that the office has, after a

hearing, rejected the insurer's challenge.

(8) Subsections (3) and (7) do not limit any existing

authority of the office.

Section 5. Subsection (7) is added to section 624.4095,
Florida Statutes, to read:
624.4095 Premiums written; restrictions.—

(7) For purposes of this section, s. 624.407, and s.

624.408, with regard to capital and surplus requirements, gross

written premiums for federal multiple-peril crop insurance which

are ceded to the Federal Crop Insurance Corporation or

authorized reinsurers may not be included in the calculation of

an insurer's gross writing ratio. The liabilities for ceded

reinsurance premiums payable for federal multiple-peril crop

insurance ceded to the Federal Crop Insurance Corporation and

authorized reinsurers shall be netted against the asset for

amounts recoverable from reinsurers. Each insurer that writes

other insurance products together with federal multiple-peril

crop insurance shall disclose in the notes to its annual and

quarterly financial statements, or in a supplement to those

statements, the gross written premiums for federal multiple-

peril crop insurance.

Section 6. Section 624.611, Florida Statutes, is created
to read:

624.611 Catastrophe contracts.—An insurer may submit to

the Office of Insurance Regulation, in advance of the hurricane
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season, a plan to use financial contracts other than reinsurance

contracts to provide catastrophe loss funding with respect to

catastrophic losses in excess of the insurer's 100-year probable

maximum loss. In such a plan, the insurer must demonstrate that

the coverage, together with its reinsurance program, will

provide adequate protection for policyholders in the event of a

natural catastrophe. If the contract does not provide for

coverage that is highly correlated with the actual losses of the

insurer, the insurer must demonstrate its ability to cover the

risk created by such lack of correlation. If the office approves

the plan, the insurer may purchase the contracts and take credit

for reinsurance for amounts expected or due from other parties

to the contracts in accordance with any terms, conditions, or

limitations established by the office.

Section 7. Section 626.7452, Florida Statutes, is amended
to read:

626.7452 Managing general agents; examination authority.—
The acts of the managing general agent are considered to be the
acts of the insurer on whose behalf it is acting. A managing

general agent may be examined as if it were the insurer exeept

1 +h oo 1 + mAan e ord oy EN | S erAarn o 1 sz v+ o 2N
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Section 8. Effective June 1, 2010, subsection (11) of

section 626.854, Florida Statutes, is amended to read:

626.854 "Public adjuster" defined; prohibitions.—The
Legislature finds that it is necessary for the protection of the
public to regulate public insurance adjusters and to prevent the

unauthorized practice of law.
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(11) (a) If a public adjuster enters into a contract with

an insured or claimant to reopen a claim or to file a
supplemental claim that seeks additional payments for a claim
that has been previously paid in part or in full or settled by
the insurer, the public adjuster may not charge, agree to, or
accept any compensation, payment, commission, fee, or other
thing of value based on a previous settlement or previous claim
payments by the insurer for the same cause of loss. The charge,
compensation, payment, commission, fee, or other thing of wvalue
may be based only on the claim payments or settlement obtained
through the work of the public adjuster after entering into the

contract with the insured or claimant. Compensation for a

reopened or supplemental claim may not exceed 20 percent of the

reopened or supplemental claim payment. The contracts described

in this paragraph are not subject to the limitations in
paragraph (b).

(b) A public adjuster may not charge, agree to, or accept
any compensation, payment, commission, fee, or other thing of
value in excess of:

1. Ten percent of the amount of insurance claim payments
by the insurer for claims based on events that are the subject
of a declaration of a state of emergency by the Governor. This
provision applies to claims made during the period of 1 year

after the declaration of emergency. After the period of 1 year,

the limitations in subparagraph 2. apply.

2. Twenty percent of the amount of a3t—ether insurance

claim payments by the insurer for claims that are not based on
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events that are the subject of a declaration of a state of

emergency by the Governor.

The provisions of subsections (5)-(13) apply only to residential
property insurance policies and condominium association policies
as defined in s. 718.111(11).

Section 9. Effective January 1, 2011, section 626.854,
Florida Statutes, as amended by this act, is amended to read:

626.854 "Public adjuster" defined; prohibitions.—The
Legislature finds that it is necessary for the protection of the
public to regulate public insurance adjusters and to prevent the
unauthorized practice of law.

(1) A "public adjuster"™ is any person, except a duly
licensed attorney at law as hereinafter in s. 626.860 provided,
who, for money, commission, or any other thing of value,
prepares, completes, or files an insurance claim form for an
insured or third-party claimant or who, for money, commission,
or any other thing of value, acts or aids in any manner on
behalf of an insured or third-party claimant in negotiating for
or effecting the settlement of a claim or claims for loss or
damage covered by an insurance contract or who advertises for
employment as an adjuster of such claims, and also includes any
person who, for money, commission, or any other thing of value,
solicits, investigates, or adjusts such claims on behalf of any
such public adjuster.

(2) This definition does not apply to:
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(a) A licensed health care provider or employee thereof

who prepares or files a health insurance claim form on behalf of
a patient.

(b) A person who files a health claim on behalf of another
and does so without compensation.

(3) A public adjuster may not give legal advice. A public
adjuster may not act on behalf of or aid any person in
negotiating or settling a claim relating to bodily injury,
death, or noneconomic damages.

(4) For purposes of this section, the term "insured"
includes only the policyholder and any beneficiaries named or
similarly identified in the policy.

(5) A public adjuster may not directly or indirectly
through any other person or entity solicit an insured or
claimant by any means except on Monday through Saturday of each
week and only between the hours of 8 a.m. and 8 p.m. on those
days.

(6) A public adjuster may not directly or indirectly
through any other person or entity initiate contact or engage in
face-to-face or telephonic solicitation or enter into a contract
with any insured or claimant under an insurance policy until at
least 48 hours after the occurrence of an event that may be the
subject of a claim under the insurance policy unless contact is
initiated by the insured or claimant.

(7) An insured or claimant may cancel a public adjuster's
contract to adjust a claim without penalty or obligation within
3 business days after the date on which the contract is executed

or within 3 business days after the date on which the insured or
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claimant has notified the insurer of the claim, by phone or in

writing, whichever is later. The public adjuster's contract
shall disclose to the insured or claimant his or her right to
cancel the contract and advise the insured or claimant that
notice of cancellation must be submitted in writing and sent by
certified mail, return receipt requested, or other form of
mailing which provides proof thereof, to the public adjuster at
the address specified in the contract; provided, during any
state of emergency as declared by the Governor and for a period
of 1 year after the date of loss, the insured or claimant shall
have 5 business days after the date on which the contract is
executed to cancel a public adjuster's contract.

(8) It is an unfair and deceptive insurance trade practice
pursuant to s. 626.9541 for a public adjuster or any other
person to circulate or disseminate any advertisement,
announcement, or statement containing any assertion,
representation, or statement with respect to the business of
insurance which is untrue, deceptive, or misleading.

(a) For purposes of this section, the following

statements, if made in any public adjuster's advertisement or

solicitation, shall be considered deceptive or misleading:

1. A statement or representation that invites an insured

policyholder to submit a claim when the policyholder does not

have covered damage to insured property.

2. Any statement or representation that invites an insured

policyholder to submit a claim by offering monetary or other

valuable inducement.
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3. A statement or representation that invites an insured

policyholder to submit a claim by stating that there is "no

risk" to the policyholder by submitting such claim.

4. Any statement or representation, or use of a logo or

shield, that would imply or could be mistakenly construed that

the solicitation was issued or distributed by a governmental

agency or 1is sanctioned or endorsed by a governmental agency.

(b) For purposes of this paragraph, the term "written

advertisement" includes only newspapers, magazines, flyers, and

bulk mailers. The following disclaimer, which is not required to

be printed on standard size business cards, shall be added in

bold print and capital letters in typeface no smaller than the

typeface of the body of the text to all written advertisements

by any public adjuster:

"THIS IS A SOLICITATION FOR BUSINESS. IF YOU HAVE HAD

A CLAIM FOR AN INSURED PROPERTY LOSS OR DAMAGE AND YOU

ARE SATISFIED WITH THE PAYMENT BY YOUR INSURER, YOU

MAY DISREGARD THIS ADVERTISEMENT."

(9) A public adjuster, a public adjuster apprentice, or
any person or entity acting on behalf of a public adjuster or
public adjuster apprentice may not give or offer to give a
monetary loan or advance to a client or prospective client.

(10) A public adjuster, public adjuster apprentice, or any
individual or entity acting on behalf of a public adjuster or
public adjuster apprentice may not give or offer to give,
directly or indirectly, any article of merchandise having a

value in excess of $25 to any individual for the purpose of
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advertising or as an inducement to entering into a contract with

a public adjuster.

(11) (a) If a public adjuster enters into a contract with
an insured or claimant to reopen a claim or to file a
supplemental claim that seeks additional payments for a claim
that has been previously paid in part or in full or settled by
the insurer, the public adjuster may not charge, agree to, or
accept any compensation, payment, commission, fee, or other
thing of value based on a previous settlement or previous claim
payments by the insurer for the same cause of loss. The charge,
compensation, payment, commission, fee, or other thing of wvalue
may be based only on the claim payments or settlement obtained
through the work of the public adjuster after entering into the
contract with the insured or claimant. Compensation for a
reopened or supplemental claim may not exceed 20 percent of the
reopened or supplemental claim payment. The contracts described
in this paragraph are not subject to the limitations in
paragraph (b).

(b) A public adjuster may not charge, agree to, or accept
any compensation, payment, commission, fee, or other thing of
value in excess of:

1. Ten percent of the amount of insurance claim payments
by the insurer for claims based on events that are the subject
of a declaration of a state of emergency by the Governor. This
provision applies to claims made during the period of 1 year
after the declaration of emergency. After the period of 1 year,

the limitations in subparagraph 2. apply.
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566 2. Twenty percent of the amount of insurance claim

567| payments by the insurer for claims that are not based on events
568 that are the subject of a declaration of a state of emergency by
569 the Governor.

570 (12) Each public adjuster shall provide to the claimant or
571 insured a written estimate of the loss to assist in the

572 submission of a proof of loss or any other claim for payment of
573 insurance proceeds. The public adjuster shall retain such

574 written estimate for at least 5 years and shall make such

575 estimate available to the claimant or insured and the department
576| upon request.

577 (13) A public adjuster, public adjuster apprentice, or any
578| person acting on behalf of a public adjuster or apprentice may
579| not accept referrals of business from any person with whom the
580| public adjuster conducts business if there is any form or manner
581 of agreement to compensate the person, whether directly or

582 indirectly, for referring business to the public adjuster. A

583| public adjuster may not compensate any person, except for

584 another public adjuster, whether directly or indirectly, for the
585| principal purpose of referring business to the public adjuster.

586 (14) A company employee adjuster, independent adjuster,

587 attorney, investigator, or other persons acting on behalf of an

588 insurer that needs access to an insured or claimant or to the

589 insured property that is the subject of a claim shall provide at

590 least 48 hours' notice to the insured or claimant, public

591 adjuster, or legal representative before scheduling a meeting

592| with the claimant or an onsite inspection of the insured

593| property. The insured or claimant may deny access to the
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property if this notice has not been provided. The insured or

claimant may waive this 48-hour notice.

(15) (a) A public adjuster shall ensure prompt notice of

any property loss claim submitted to an insurer by or through a

public adjuster or on which a public adjuster represents the

insured at the time the claim or notice of loss is submitted to

the insurer. The public adjuster shall ensure that notice is

given to the insurer, the public adjuster's contract is provided

to the insurer, the property is made available for inspection of

the loss or damage by the insurer, and the insurer is given an

opportunity to interview the insured directly about the loss and

claim. The insurer shall be allowed to obtain necessary

information to investigate and respond to the claim. The insurer

may not exclude the public adjuster from its in-person meetings

with the insured. The insurer shall meet or communicate with the

public adjuster in an effort to reach agreement as to the scope

of the covered loss under the insurance policy. This section

does not impair the terms and conditions of the insurance policy

in effect at the time the claim is filed.

(b) A public adjuster may not restrict or prevent an

insurer, company employee adjuster, independent adjuster,

attorney, investigator, or other person acting on behalf of the

insurer from having reasonable access at reasonable times to any

insured or claimant or to the insured property that is the

subject of a claim.

(c) A public adjuster may not act or fail to reasonably

act in any manner that would obstruct or prevent an insurer or

insurer's adjuster from timely gaining access to conduct an
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inspection of any part of the insured property for which there

is a claim for loss or damage to the property. The public

adjuster that represents the insured may be present for the

insurer's inspection of the property loss or damage but, if the

lack of availability of the public adjuster would otherwise

delay the access to or the inspection of the insured property by

the insurer, the public adjuster or the insured must allow the

insurer to gain access to the insured property to facilitate the

insurer's prompt inspection of the loss or damage without the

participation or presence of the public adjuster or insured.

(16) A licensed contractor under part I of chapter 489, or

a subcontractor, may not adjust a claim on behalf of an insured

without being licensed and compliant as a public adjuster under

this chapter. However, if asked by the residential property

owner who has suffered loss or damage covered by a property

insurance policy, or the insurer of such property, a licensed

contractor may discuss or explain a bid for construction or

repair of covered property if the contractor is doing so for

usual and customary fees applicable to the work to be performed

as stated in the contract between the contractor and the

insured.

The provisions of subsections (5)-(16) +45)>—3+3)> apply only to
residential property insurance policies and condominium unit

owner asseeiatien policies as defined in s. 718.111(11).

Section 10. Effective January 1, 2011, present subsections

(7) through (11) of section 626.8651, Florida Statutes, are
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redesignated as subsections (8) through (12), respectively, and

a new subsection (7) is added to that section, to read:
626.8651 Public adjuster apprentice license;
qualifications.—

(7) A public adjuster apprentice shall complete a minimum

of 8 hours of continuing education specific to the practice of

adjusting property and casualty claims, 2 hours of which must

relate to ethics, in order to qualify for licensure as a public

adjuster. The continuing education must be in subjects designed

to inform the licensee regarding the current insurance laws of

this state for the purpose of enabling him or her to engage in

business as an insurance adjuster fairly and without injury to

the public and to adjust all claims in accordance with the

insurance contract and the laws of this state.

Section 11. Effective January 1, 2011, section 626.8796,
Florida Statutes, is amended to read:

626.8796 Public adjuster contracts; fraud statement.—

(1) All contracts for public adjuster services must be in
writing and must prominently display the following statement on
the contract: "Pursuant to s. 817.234, Florida Statutes, any
person who, with the intent to injure, defraud, or deceive any
insurer or insured, prepares, presents, or causes to be
presented a proof of loss or estimate of cost or repair of
damaged property in support of a claim under an insurance policy
knowing that the proof of loss or estimate of claim or repairs

contains any false, incomplete, or misleading information

concerning any fact or thing material to the claim commits a
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felony of the third degree, punishable as provided in s.

775.082, s. 775.083, or s. 775.084, Florida Statutes."

(2) A public adjuster contract involving a property and

casualty claim must contain the following information: full

name, permanent business address, and license number of the

public adjuster, the full name of the public adjusting firm, and

the insured's full name and street address, together with a

brief description of the loss. The contract must state the

percentage of compensation for the public adjuster's services,

the type of claim, including an emergency claim, nonemergency

claim, or supplemental claim, the signatures of the public

adjuster and all named insureds, and the signature date. If all

named insureds signatures are not available, the public adjuster

shall submit an affidavit signed by the available named insureds

attesting that they have authority to enter into the contract

and to settle all claim issues on behalf of all named insureds.

An unaltered copy of the executed contract must be remitted to

the insurer within 30 days after execution.

Section 12. Effective June 1, 2010, section 626.70132,
Florida Statutes, 1is created to read:

626.70132 Duty to file windstorm or hurricane claim.—A

claim, supplemental claim, or reopened claim under an insurance

policy that provides personal lines residential coverage, as

defined in s. 627.4025, for loss or damage caused by the peril

of windstorm or hurricane is barred unless notice of the claim,

supplemental claim, or reopened claim was given to the insurer

in accordance with the terms of the policy within 3 years after

the hurricane first made landfall or the windstorm caused the
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covered damage. For purposes of this section, the term

"supplemental claim" or "reopened claim" means any additional

claim for recovery from the insurer for losses from the same

hurricane or windstorm for which the insurer has previously

adjusted pursuant to the initial claim. This section may not be

interpreted to affect any applicable limitation on civil actions

provided in s. 95.11 for claims, supplemental claims, or

reopened claims timely filed under this section.

Section 13. Section 626.9744, Florida Statutes, is amended
to read:

626.9744 Claim settlement practices relating to property
insurance.—Unless otherwise provided by the policy, if when a
homeowner's insurance policy provides for the adjustment and
settlement of first-party losses based on repair or replacement
cost, the following requirements apply:

(1) When a loss requires repair or replacement of an item
or part, any physical damage incurred in making such repair or
replacement which is covered and not otherwise excluded by the
policy shall be included in the loss to the extent of any
applicable limits. The insured may not be required to pay for
betterment required by ordinance or code except for the
applicable deductible, unless specifically excluded or limited
by the policy.

(2) When a loss requires replacement of items and the
replaced items do not match in quality, color, or size, the
insurer shall make reasonable repairs or replacement of items in
adjoining areas. In determining the extent of the repairs or

replacement of items in adjoining areas, the insurer may
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consider the cost of repairing or replacing the undamaged

portions of the property, the degree of uniformity that can be
achieved without such cost, the remaining useful life of the
undamaged portion, and other relevant factors.

(3) (a) In determining repair or replacement cost

estimates, the insurer shall use the following:

1. The cost using quotations obtained from licensed

contractors, a preferred vendor network, a replacement service,

or establishments in the local market area;

2. Computer software, other databases, or estimates based

on market prices for products, materials, and labor in the local

geographic region, if the estimates are provided by the insurer

to the first-party insured upon request and if allowable by the

insurer's contract for the proprietary computer software or

other database.

3. A method agreed to by all parties.

(b) This subsection does not impair the contractual

obligations of the parties.

(4)43>r This section does shalt: not be—econstruved—+eo make

[0)]

the insurer a warrantor of the repairs made pursuant to this
section.

(5) 4> Nething—an This section does not shali—be——construed
£ authorize or preclude enforcement of policy provisions
relating to settlement disputes.

Section 14. Section 627.0613, Florida Statutes, is amended
to read:

627.0013 Consumer advocate.—The Chief Financial Officer

must appoint a consumer advocate who must represent the general
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public of the state before the department and the office. The

consumer advocate must report directly to the Chief Financial
Officer, but is not otherwise under the authority of the
department or of any employee of the department. The consumer
advocate has such powers as are necessary to carry out the
duties of the office of consumer advocate, including, but not
limited to, the powers to:

(1) Recommend to the department or office, by petition,
the commencement of any proceeding or action; appear in any
proceeding or action before the department or office; or appear
in any proceeding before the Division of Administrative Hearings
relating to subject matter under the jurisdiction of the
department or office.

(2) Have access to and use of all files, records, and data
of the department or office.

(3) Examine rate and form filings submitted to the office,
hire consultants as necessary to aid in the review process, and
recommend to the department or office any position deemed by the
consumer advocate to be in the public interest.

(4) By June 1, 2012, and each June 1 thereafter, prepare

an annual report card for each authorized personal residential
property insurer, on a form and using a letter-grade scale

developed by the commission by rule, which objectively grades

each insurer based on the following factors:

(a) The number and nature of valid consumer complaints, as

a market share ratio, received by the department against the

insurer.
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(b) The disposition of all valid consumer complaints

received by the department.
(c) The average length of time for payment of claims by
the insurer.

(d) Any other measurable and objective factors the

commission identifies as capable of assisting policyholders in

making informed choices about homeowner's insurance.

For purposes of this subsection, the term "valid consumer

complaint”" means a written communication, or oral communication

that is subsequently converted to a written form, from a

consumer that expresses dissatisfaction involving a personal

residential insurance policy with a specific personal

residential property insurer. However, a valid complaint does

not arise if in the disposition thereof by the department the

insurer or agent position is upheld, the policy provision is

upheld, the coverage is explained, additional information is

provided, the complaint is withdrawn, the complaint is referred

outside the department, or if an inquiry has missing or

insufficient information, is not within the jurisdiction of the

department or requests mediation of a claim that is not eligible

for mediation.

(5) Prepare an annual budget for presentation to the
Legislature by the department, which budget must be adequate to
carry out the duties of the office of consumer advocate.

Section 15. Section 627.062, Florida Statutes, is amended
to read:

627.002 Rate standards.—
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(1) The rates for all classes of insurance to which the

provisions of this part are applicable shall not be excessive,
inadequate, or unfairly discriminatory.

(2) As to all such classes of insurance:

(a) Insurers or rating organizations shall establish and
use rates, rating schedules, or rating manuals to allow the
insurer a reasonable rate of return on such classes of insurance
written in this state. A copy of rates, rating schedules, rating
manuals, premium credits or discount schedules, and surcharge
schedules, and changes thereto, shall be filed with the office
under one of the following procedures except as provided in
subparagraph 3.:

1. TIf the filing is made at least 90 days before the
proposed effective date and the filing is not implemented during
the office's review of the filing and any proceeding and
judicial review, then such filing shall be considered a "file

and use" filing. In such case, the office shall finalize its

review by issuance of an approval a—retice—-ofintent—toapprove

or a notice of intent to disapprove within 90 days after receipt

of the filing. The approval netiece—eofintent—+to—approve and the

notice of intent to disapprove constitute agency action for
purposes of the Administrative Procedure Act. Requests for
supporting information, requests for mathematical or mechanical
corrections, or notification to the insurer by the office of its
preliminary findings shall not toll the 90-day period during any
such proceedings and subsequent judicial review. The rate shall

be deemed approved if the office does not issue an approval =
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rotice—of—intent—+to—appreove or a notice of intent to disapprove

within 90 days after receipt of the filing.

2. If the filing is not made in accordance with the
provisions of subparagraph 1., such filing shall be made as soon
as practicable, but no later than 30 days after the effective
date, and shall be considered a "use and file" filing. An
insurer making a "use and file" filing is potentially subject to
an order by the office to return to policyholders portions of
rates found to be excessive, as provided in paragraph (h).

3. For all property insurance filings made or submitted

after January 25, 2007, but before July 1, 2011 Peecember—31+

2610, an insurer seeking a rate that is greater than the rate
most recently approved by the office shall make a "file and use"
filing. For purposes of this subparagraph, motor vehicle
collision and comprehensive coverages are not considered to be
property coverages.

(b) Upon receiving a rate filing, the office shall review
the rate filing to determine if a rate is excessive, inadequate,
or unfairly discriminatory. In making that determination, the
office shall, in accordance with generally accepted and
reasonable actuarial techniques, consider the following factors:

1. Past and prospective loss experience within and without

this state.

2. Past and prospective expenses.

3. The degree of competition among insurers for the risk
insured.

4. Investment income reasonably expected by the insurer,

consistent with the insurer's investment practices, from
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investable premiums anticipated in the filing, plus any other

expected income from currently invested assets representing the
amount expected on unearned premium reserves and loss reserves.
The commission may adopt rules using reasonable techniques of
actuarial science and economics to specify the manner in which
insurers shall calculate investment income attributable to such
classes of insurance written in this state and the manner in
which such investment income shall be used to calculate
insurance rates. Such manner shall contemplate allowances for an
underwriting profit factor and full consideration of investment
income which produce a reasonable rate of return; however,

investment income from invested surplus may not be considered.

5. The reasonableness of the judgment reflected in the
filing.
6. Dividends, savings, or unabsorbed premium deposits

allowed or returned to Florida policyholders, members, or

subscribers.
7. The adequacy of loss reserves.
8. The cost of reinsurance. The office shall not

disapprove a rate as excessive solely due to the insurer having
obtained catastrophic reinsurance to cover the insurer's
estimated 250-year probable maximum loss or any lower level of
loss.

9. Trend factors, including trends in actual losses per
insured unit for the insurer making the filing.

10. Conflagration and catastrophe hazards, if applicable.

11. Projected hurricane losses, i1if applicable, which must

be estimated using a model or method found to be acceptable or
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reliable by the Florida Commission on Hurricane Loss Projection

Methodology, and as further provided in s. 627.0628.

12. A reasonable margin for underwriting profit and
contingencies.

13. The cost of medical services, if applicable.

14. Other relevant factors which impact upon the frequency

or severity of claims or upon expenses.

(c) In the case of fire insurance rates, consideration
shall be given to the availability of water supplies and the
experience of the fire insurance business during a period of not
less than the most recent 5-year period for which such
experience is available.

(d) If conflagration or catastrophe hazards are given
consideration by an insurer in its rates or rating plan,
including surcharges and discounts, the insurer shall establish
a reserve for that portion of the premium allocated to such
hazard and shall maintain the premium in a catastrophe reserve.
Any removal of such premiums from the reserve for purposes other
than paying claims associated with a catastrophe or purchasing
reinsurance for catastrophes shall be subject to approval of the
office. Any ceding commission received by an insurer purchasing
reinsurance for catastrophes shall be placed in the catastrophe
reserve.

(e) After consideration of the rate factors provided in
paragraphs (b), (c), and (d), a rate may be found by the office
to be excessive, inadequate, or unfairly discriminatory based

upon the following standards:
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1. Rates shall be deemed excessive if they are likely to

produce a profit from Florida business that is unreasonably high
in relation to the risk involved in the class of business or if
expenses are unreasonably high in relation to services rendered.

2. Rates shall be deemed excessive if, among other things,
the rate structure established by a stock insurance company
provides for replenishment of surpluses from premiums, when the
replenishment is attributable to investment losses.

3. Rates shall be deemed inadequate if they are clearly
insufficient, together with the investment income attributable
to them, to sustain projected losses and expenses in the class
of business to which they apply.

4. A rating plan, including discounts, credits, or
surcharges, shall be deemed unfairly discriminatory if it fails
to clearly and equitably reflect consideration of the
policyholder's participation in a risk management program
adopted pursuant to s. 627.0625.

5. A rate shall be deemed inadequate as to the premium
charged to a risk or group of risks if discounts or credits are
allowed which exceed a reasonable reflection of expense savings
and reasonably expected loss experience from the risk or group
of risks.

6. A rate shall be deemed unfairly discriminatory as to a
risk or group of risks if the application of premium discounts,
credits, or surcharges among such risks does not bear a
reasonable relationship to the expected loss and expense

experience among the various risks.

951461
Approved For Filing: 4/26/2010 8:51:37 PM
Page 35 of 176
Redraft




952
953
954
955
956
957
958
959
960
961
962
963
964
965
966
967
968
969
970
971
972
973
974
975
976
977
978
979

HOUSE AMENDMENT
Bill No. CS/CS/SB 2044 (2010)

Amendment No.
(£) In reviewing a rate filing, the office may require the

insurer to provide at the insurer's expense all information
necessary to evaluate the condition of the company and the
reasonableness of the filing according to the criteria
enumerated in this section.

(g) The office may at any time review a rate, rating
schedule, rating manual, or rate change; the pertinent records
of the insurer; and market conditions. If the office finds on a
preliminary basis that a rate may be excessive, inadequate, or
unfairly discriminatory, the office shall initiate proceedings
to disapprove the rate and shall so notify the insurer. However,
the office may not disapprove as excessive any rate for which it
has given final approval or which has been deemed approved for a
period of 1 year after the effective date of the filing unless
the office finds that a material misrepresentation or material
error was made by the insurer or was contained in the filing.
Upon being so notified, the insurer or rating organization
shall, within 60 days, file with the office all information
which, in the belief of the insurer or organization, proves the
reasonableness, adequacy, and fairness of the rate or rate
change. The office shall issue a notice of intent to approve or
a notice of intent to disapprove pursuant to the procedures of
paragraph (a) within 90 days after receipt of the insurer's
initial response. In such instances and in any administrative
proceeding relating to the legality of the rate, the insurer or
rating organization shall carry the burden of proof by a
preponderance of the evidence to show that the rate is not

excessive, inadequate, or unfairly discriminatory. After the
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office notifies an insurer that a rate may be excessive,

inadequate, or unfairly discriminatory, unless the office
withdraws the notification, the insurer shall not alter the rate
except to conform with the office's notice until the earlier of
120 days after the date the notification was provided or 180
days after the date of the implementation of the rate. The
office may, subject to chapter 120, disapprove without the 60-
day notification any rate increase filed by an insurer within
the prohibited time period or during the time that the legality
of the increased rate is being contested.

(h) If Ia—+the—event the office finds that a rate or rate

change is excessive, inadequate, or unfairly discriminatory, the
office shall issue an order of disapproval specifying that a new
rate or rate schedule which responds to the findings of the
office be filed by the insurer. The office shall further order,
for any "use and file" filing made in accordance with
subparagraph (a)2., that premiums charged each policyholder
constituting the portion of the rate above that which was
actuarially justified be returned to such policyholder in the
form of a credit or refund. If the office finds that an
insurer's rate or rate change is inadequate, the new rate or
rate schedule filed with the office in response to such a
finding shall be applicable only to new or renewal business of
the insurer written on or after the effective date of the
responsive filing.

(1)1. Except as otherwise specifically provided in this

chapter, the office shall not, directly or indirectly, prohibit

any property and casualty insurer, including any residual market
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plan or joint underwriting association, from paying acquisition

costs based on the full amount of premium, as defined in s.

627.403, applicable to any policy, or, directly or indirectly,

prohibit any such insurer from including the full amount of
acquisition costs in a rate filing.

2. The office shall not, directly or indirectly, impede,

abridge, or otherwise compromise a property and casualty

insurer's right to acquire policyholders, advertise, or appoint

agents, including the calculation, manner, or amount of such

agent commissions, if any.

(j) With respect to residential property insurance rate
filings, the rate filing must account for mitigation measures
undertaken by policyholders to reduce hurricane losses.

(k)1.a. An insurer may make a separate filing for

commercial or residential property insurance limited solely to

an adjustment of its rates for reinsurance, financing products

to replace insurance, or financing costs incurred in the

purchase of reinsurance and may include an adjustment of its

rates based upon an inflation trend factor as set forth in

subparagraph 4. If an insurer chooses to make a separate filing

under this paragraph, the insurer shall implement the rate in

such a manner that all previously approved rate increases

implemented as a result of a separate filing, together with the

rate increase under a filing made under this paragraph, e¥
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d.£= An insurer that purchases reinsurance or financing

products from an affiliate may make a filing under affiliated

company—thr——ecomptiance—with this paragraph dees—se only if the

costs for such reinsurance or financing products are charged at

or below charges made for comparable coverage by nonaffiliated
reinsurers or financial entities making such coverage or
financing products available in this state.

2. An insurer may only make one filing in any 12-month
period under this paragraph.

3. An insurer that elects to implement a rate change under
this paragraph must file its rate filing with the office at
least 45 days before the effective date of the rate change.
After an insurer submits a complete filing that meets all of the
requirements of this paragraph, the office has 45 days after the
date of the filing to review the rate filing and determine if
the rate is excessive, inadequate, or unfairly discriminatory.

4. Beginning January 1, 2011, the office shall publish an

annual informational memorandum to establish one or more inflation

trend factors which may be stated separately for personal and

commercial residential property and for building coverage,

contents coverage, additional living expense coverage, and

liability coverage, if applicable. Such factors shall represent an

estimate of cost increases or decreases based on publicly available

relevant data and economic indices that are identified in the

memorandum including, but not limited to, overall claim cost data.

Such factors are exempt from the rulemaking requirements of chapter

120 and insurers may not be required to adopt the fac